United States Bankruptcy Appellate Panel

FOR THE EIGHTH CIRCUIT

00-6065EM

Inre Darick Patrice Williams,

Debtor.
Darick Parice Williams,

Appdlant

Apped from the United States
Bankruptcy Court for the
Eagtern Didrict of Missouri

V.

Citifinencdd Mortgage Co., f/k/a
IMC Mortgage Co.,

Appdlea

L I T T S R R N B N N

Submitted: November 8, 2000
Fled: January 8, 2001

Before KOGER, Chief Judge, DREHER and VENTERS?! Bankruptcy Judges

VENTERS, Bankruptcy Judge

The Debitor, Darick Patrice Williams, gppeds from the May 21, 2000, Order of the Bankruptcy
Court denying the Debtor’' s Mation to Compe Turnover of Funds (“Mation”). Becausewefind thet the
Bankruptcy Court had jurisdiction to hear the Delotor’ sMotion, that abstention wias not gppropriate under

! The Honorable Jerry W. Venters, United States Bankruptcy Judge for the Western District of
Missouri, Stting by designation.



the crcumgtances, and that the doctrine of equitable mootness does not prevent us from granting the
gopropriate reief in the present goped, the order below will be reversed.

The factud background of this case is st forth in detall in our prior opinion Williams v. IMC
Mortgage Co. (Inre Williams), 246 B.R. 591 (B.A.P. 8" Cir. 1999) (“Williams "), and will be expanded
upon below only to the extent necessary for the issues presently under congderaion.

BACKGROUND

The Debtor filed a Chapter 13 bankruptcy case on October 15, 1998, in which he proposed to
pay the arrearages on his resdentid mortgage over the course of a Sxty-month Plan. The contractud
monthly mortgege paymentsthat came due postpetition were o to be paid through the Flan. Other then
fileaproof of dam, the mortgagee, Citifinanca Mortgege Co., f/k/aIMC Mortgage Co. (“IMC”), took
no action during the pendency of the bankruptcy and did not request adequiate protection paymentsa any
time. On April 13, 1999, the Bankruptcy Court dismissed the Debtor’ s bankruptcy case asaresult of the
Debtor’ sfalure to cure the Chepter 13 trusteg' s objections to confirmation. As of the date of dismis,
the trustee held $6,397.00 of the Debtor’ s money, which had not been digtributed to any creditors. The
dismissa order directed the trustee to pay dams “as alowed under section 503(b) ... and then he [the
trusted isto return any remaining funds to the debtor.”

OnJdune7, 1999, IM Cfiled an gpplication for adminigrative expensesin theamount of $5,889.00,
representing $5,264.00 in postpetition mortgage payments collected by the trustee but never disbursed
because the Plan had never been confirmed, and $625.00 in attorney’ sfees. After abrief hearing a which
no evidence was offered, the Bankruptcy Court entered an order granting IMC's gpplication for
adminigraive expenses on July 22, 1999, and the trustee gave IMC a check for the full amount of its
goplication the following day. The Debtor appedled the Bankruptcy Court’s order to the Bankruptcy
Appdlae Pand for the Eighth Circuit on August 6, 1999, and wereversad. SeeWilliams 1. Wehddthet
IMC did not have an adminigrative dam for the postpetition mortgege payments and thet, under thedear
languege of the Bankruptcy Code, the funds held by IMC were required to be returned to the debtor.
Williams|, 246 B.R. & 596-97. Our decisgon in Williams| was entered on December 28, 1999.

While the Debtor’s gpped was pending and in the absence of any say pending apped, IMC
gpplied the funds recaived from the trustee againg the balance till owed by the Debtor on the mortgege

note and foreclosed on the Debtor’ s res dence on November 12, 1999. Sometime after Williars | was



entered, the Debtor contacted IMC and requested thet it return the fundsreceived from thetrustee. IMC
refused. Ingead, on February 4, 2000, IMC filed an action in the Circuit Court for the City of S. Louis
requesting damagesfor breach of contract and unlawful detainer, and seeking adetermination of theamount
of thedeficiency. Initspetitiontothe Circuit Court, IMC requested sat-off of the $5,889.00 receved from
the Chapter 13 trugtee, labding it as“ Proceeds from the Bankruptcy Case” no further explanation was
givenand IM C madeno disclosure of the December 28, 1999, decision of the Bankruptcy AppelatePand
holding that those funds should be returned to the Debtor.

Shortly thereefter, on February 23, 2000, the Debtor filed a motion in the Bankruptcy Court
seeking the turnover of the funds received by IMC from the trustee. IMC opposed the mation, and an
initid hearing was hed on March 28, 2000. Then, on April 11, 2000, a second hearing was hdd on the
Moation and a thet time the Bankruptcy Court announced ordly thet it was denying the Debtor’ sMation.
On May 31, 2000, the Bankruptcy Court entered a short, written order denying the Motion and
incorporating the findings of fact and condusions of law that the Court had announced from the bench on
April 11, 20002

Mearwhile, on April 27, 2000, the Circuit Court for the City of S. Louisentered judgment infavor
of IMC granting it a judgment for the mortgage deficiency, reduced by the amount of the st-off it hed
requested, namdy the $5,889.00 recaived from the Chapter 13 trustee.

The Debtor now gpped's the Bankruptcy Court’s denid of his Maotion to Comped Turnover of
Funds

ISSUES
The fird issue on apped is whether the Bankruptcy Court erred when it denied the Debtor's
Moation on the bads that the bankruptcy court lacked juridiction. Asan dterndive bassfor itsdenid of
the Mation, the Bankruptcy Court aso determined thet it was appropriate to abgtain. Thus, the second
Is3ue on gpped iswhether the bankruptcy court erred whenit dbstained from hearing the Debtor’ sMotion.
Fndly, the third issue, which has beenraised by the Appellee, iswhether theingtant gpped ismoat under
the doctrine of equitable mootness

2 The record is unclear wasto why a second hearing was necessary on April 11 and why awritten
order was not entered until May 31.



STANDARD OF REVIEW

In generd, we review the findings of fact of the bankruptcy court for deer error and its legd
Oeterminationsde novo. See ONed v. Southwest Missouri Bank (In re Broadview Lumber Co.), 118
F.3d 1246, 1250 (8th Cir. 1997); Hartford Cas. Ins Co. v. Food Barn Stores, Inc. (In re Food Barn
Sores, Inc.), 214 B.R. 197, 199 (B.A.P. 8thCir. 1997); seedso Fed. R. Bankr. P. 80133 "A finding
is 'dearly erroneous when dthough there is evidence to support it, the reviewing court on the entire
evidence is |eft with a definite and firm conviction that a mistake has been committed.” Andersonv.
Bessemer City, 470U.S. 564, 573, 105 S.Ct. 1504, 1511, 84 L .Ed.2d 518 (1985) (quoting United States
v. U.S Gypaum Co., 333 U.S. 364, 395, 68 S.Ct. 525, 542, 92 L.Ed. 746 (1948)); accord Waugh v.
Eldridge (In re Waugh), 95 F.3d 706, 711 (8" Cir. 1996); Chambalainv. Kula (InreKula), 213 B.R.
729, 735 (B.A.P. 8th Cir. 1997).

In particular, the issue of whether the bankruptcy court properly dismissed the Debtor’s Mation
on the basis that the court lacked jurisdictionisalegd determingtion to be reviewed de novo, Edmonds
v. . Louis County, 222 F.3d 488, 492 (8" Cir. 2000); Inre Del_orean Mator Co., 155 B.R. 521, 524
(B.A.P. 9" Cir. 1993), and the issue of whether the bankruptcy court properly aostained from hearing the
Debtor’ sMationisto bereviewed for an abuse of discretion. 1d. A bankruptcy court abusesitsdiscretion
if it basesits decison onan eronecusview of thelaw or dearly erroneousfactud findings Cooter & Gdl
v. Hartmarx Corp., 496 U.S. 384, 405, 110 S.Ct. 2447, 2460, 110 L .Ed.2d 359 (1990); Partonv. White,
203 F.3d 552, 555 (8" Cir. 2000). A bankruptcy court dso abusssits discretion if the reviewing court
hes a definite and firm conviction that the bankruptcy court committed a dear eror of judgment in the
condusion it reached based on al the appropriate factors. See Frederick County Nationa Bank v.
Lazerow, 139B.R. 802, 804 (D. Md. 1992); Inre Tong Seae (U.SA.), Inc,, 81 B.R. 593,597 (B.A.P.
9" Cir. 1989). In its gpplication, the abuse of discretion standard is indigtinguishable from the dearly
erroneous Standard. Usary v. Usary (In re Usary), 242 B.R. 450, 457 (8" Cir. 1999) (citing Forbes v.
Forbes (In re Forbes), 215 B.R. 183, 187 n.6 (B.A.P. 8" Cir. 1997)).

3 Rue 8013 of the Federd Rules of Bankruptcy Procedure provides, in pertinent part, asfollows
"Hndings of fact, whether based on ord or documentary evidence, shdl not be set asde unless dearly
erroneous, and due regard shdll be given to the opportunity of the bankruptcy court to judgethe credibility
of thewitnesses"" Fed. R. Bankr. P. 8013.



l.

The Debtor’ s firgt argument is thet the Bankruptcy Court erred when it determined thet it was
without jurisdiction to hear the Debtor’s Mation.  Specificaly, he argues that the Motion to Compel
Turnover was nat, asthe Bankruptcy Court determined, anon-core proceeding that would have no effect
on the bankruptcy estate, but rather, it was a core proceading, and as such, would dearly be within the
jurigdiction of the Bankruptcy Court. We agree.

Reviewing the scope of bankruptcy court jurisdiction, we begin with the Congressond grant of
juridictionin 28 U.S.C. § 8§ 1334 and 157. Section 1334 confersjurisdiction on the district court to hear
“dl avil proceedings arising under title 11, or arigng in or rdated to cases under title 11.” 28 U.SC. §
1334(b). Section 157 providesfor the referra of those méatters to the bankruptcy courts and sets up the
well known framework of core and non-core, related proceedings.

Core procesdingsconds of “any or al procesdingsaisng under title 11 or arigng in acase under
tile 11.” 28 U.SC. 8 157(b). The phrase*“aisng under” gpplies to proceadings thet involve causes of
action expredy cregtied or determined by title 11, such as causes of action to recover fraudulent
conveyances and preferentid trandfers, section 544 avoidance actions, dischargeghility procesdings, and
amilar rightsthat would not exist had there been no bankruptcy. Specidty Mills, Inc. v. Citizens Sae
Bank 51 F.3d 770, 773 (8" Cir. 1995). Seeds0, Foley Co. v. Aetna Casudty & Surety Co. (InreS&
M Condructors, Inc.), 144B.R. 855, 859 (Bankr. W.D. Mo. 1992); 5 Lawrence P. King et d., Callier
on Bankruptcy 113.01[4][c][i], & 3-20 (15th ed. rev. 2000). The phrase “aidng in” gengdly refersto
adminigraive mattersthat, dthough not expressy created by title 11, would have no exisence but for the
fact that a bankruptcy case was filed. Inre Menk, 241 B.R. 896, 909 (B.A.P. 9" Cir. 1999). A
nonexhaudtive lis of core proceedingsisfound in 28 U.S.C. 8§ 157(b)(2).

Non-core, rdlaed proceedings are cvil prooceedings which do not invoke a subgtantive right
created by bankruptcy but nonethdess fdl within the jurisdiction of the bankruptcy court because they
share a nexus with the bankruptcy case and will have some “concalvable effect” on the adminigration of
the debtor's estate. In re Dogpaich U.SA., Inc.,, 810 F.2d 782, 786 (8" Cir. 1987 ) (“Dogpadch’);

Spadidty Mills, 51 F.3d at 773.




Theindant gpped cdlsinto question ancther agpect of the bankruptcy court’ sjurisdiction— that
IS, over what proceedings, if any, does a bankruptcy court havejurisdiction subsequent to thedismissal of
the underlying bankruptcy case?

Asagengd rule, the digmisal of abankruptcy case resultsin the dismissa of non-core, rdated
proceedings, becausethe bankruptcy court’ sjurisdiction over therdated proceeding dependsonitsnexus
with the underlying bankruptcy case. Tim Wargo & Sons Inc. v. Mankin Farms, Inc. (Inre Tim Wargo
& Sons, Inc.), 107 B.R. 626 (Bankr. E.D. Ark. 1989) (citing In re Smith, 866 F.2d 576, 580 (3 Cir.
1989)). Although, the bankruptcy court may have the discretion to determine whether it is proper to
exercise juridiction after the underlying case has been dismissed or dosed. See Carraher v. Morgan
Electronics, Inc. (In re Carraher), 971 F.2d 327 (9" Cir. 1992 ) (holding that bankruptcy court has
discretiontoretainjurisdiction over rdated case after dismissd of the underlying bankruptcy case); accord,
In re Marris, 950 F.2d 1531, 1534 (11™ Cir. 1992); In re Smith, 866 F.2d at 580.

On the other hand, there is much support for the propogtion that bankruptcy courts retain
jurisdictionover core proceedings beyond thedismissd or dosure of the underlying bankruptcy case. See
Pod v. Ewing (In re Podt), 119 B.R. 566, 567 (S.D. Ohio 1989); Davisv. Courington(InreDavis), 177
B.R. 907, 911 (B.A.P. 9" Cir. 1995); Inre Hardy, 209 B.R. 371, 373 (Bankr. E.D. Va 1997). Core
proceedings that arise after the caseis dismissed or closed, however, do nat fit neetly into the categories
ligedin28 U.S.C. 8 157(b)(2), inesmuch asmog or al of those categories are premised on the existence
of an underlying bankruptcy etate. Examples of core proceedings that arise after a bankruptcy caseis
dismissad or dosed indude: the enforcement of confirmetion orders, Inre Texaco Inc., 182B.R. 937, 944
(Bankr. SD. N.Y. 1995); an action based on pos-bankruptcy discriminaion, Hardy, 209 B.R. a 373;
unresolved atorney’s fees issues, BEwing, 119 B.R. a 567; and an action for dameges based on awillful
vidlaion of the autométic Say, Davis, 177 B.R. a 911.

It isdsowdl established that bankruptcy courtsretain jurisdiction after acase hasbeen dismissed
or closed tointerpret or enforce previoudy entered orders. See Mank, 241 B.R. a 896; Benefidd Trus
Deedsv. Franklin (In re Franklin) 802 F.2d 324, 326 (9" Cir. 1986); Koehler v. Grant, 213 B.R. 567,
569 (B.A.P. 8" Cir. 1997); In re Commerdid Fin. Sarvs, Inc,, 247 B.R. 828, 844 (Bankr. N.D. Okla
2000); Inre Texaco, Inc., 182 B.R. a 944; In re Wingrenner, 170 B.R. 878, 881 (Bankr. E.D. Va
1994). And, the enforcement of orders resuliting from core proceedings are themsdlves congdered core
proceedings. See Mountain America Credit Union v. Skinner (In re Skinner), 917 F.2d 444, 447 (10"
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Cir. 1990) (“Civil contempt proceedings arigng out of core metters are themsdves core matters.”); In re
Franklin, 802 F.2d a 326 (“Requests for bankruptcy courts to condtrue their own orders must be
congdered to arise under title 11 if the polidies underlying the Code are to be effectively implemented.”);
In re Texaco Inc., 182 B.R. a 944 (“There can be no question that a proceeding ... to enforce and
condrue aconfirmation order issued by thisCourt inthiscase, conditutesaprocesding ‘ aisgnginor rdaed
to acaseunder titte 11.” ... [T]hisisacore proceeding under section 157(b)(2).”).

Although this gpped presants a dightly different issue, ineamuch as the Bankruptcy Court is not
actudly condruing or enforcing itsown orders, but enforcing thereversal of one of itsorders, the principle
is the same; the later is merdly a cordllary of the fird. Therefore, the Bankruptcy Court would have
juridiction to hear the Debtor’ s Mation to Compe Turnover because it would be directly rdated to the
“enforcement” of thereversd of the Bankruptcy Court’s Order dlowing IMC an adminidrative expense.
It would a0 be conddered a core procesding Snce it follows directly from a core proceeding. See 11
U.S.C. §503(b) and 28 U.S.C. § 157(b)(2)(B).

Basic principlesof redtitution and gppdlate procedure which dictate that alower court dways has
the jurisdiction to order the restitution of an award overturned on gpped, even without aremand from the
gopdlate court, dso support our condusion that the Bankruptcy Court had jurisdiction to rule on the
Debtor’s Mation. See Cddwell v. Puget Sound Elec. Apprenticeship and Training Trudt, 824 F.2d 765,
766-67 (9" Cir. 1987) (diting Bdtimore& OhioO.R. Co.v. U.S, 279U.S. 781, 786, 49 S.Ct. 492, 493,
73 L.Ed. 954 (1929) (holding thet thedigtrict court had jurisdiction to order retitution of award overturned
on gpped, even in the absence of aremand from the gppelate court). “Theright to recover what onehas
logt by the enforcement of ajudgment subsequently reversed iswell established. And, while the subject
of the controversy and the parties are before the court, it has jurisdiction to enforce retitution and so far
as possihleto correct what has been wrongfully done” Bdtimore & Ohio RR., 279 U.S. at 786. See
adso, Mohamed v. Kerr, 91 F.3d 1124, 1126 (8" Cir. 1996) (“Itisalong-standing legd principlethat ‘[d]
person who has conferred a benefit upon ancther in compliance with ajudgment, or whose property hes
been taken thereunder, is entitled to redtitution if the judgment is reversed or s&t asde..””) (quoting
Redatement of Redtitution § 74 (1937)).




Therefore, for the reasons stated above, we find that the Debtor’'s Motion condtituted a core
proceeding over which the Bankruptcy Court had jurisdiction.  Accordingly, the Bankruptcy Court is
reversed on theissue of jurisdiction.

.
Asan dterndtive badsfor its holding, the Bankruptcy Court determined thét it was gppropristeto
abdan from ruling on the Debtor's Mation. The Debtor contends, however, that abdention was
ingppropriatein this case. We agree.

Based on our determinetion that the Debtor’ s Mation was a core procesding,* and on therecord
below,” the Bankruptcy Court’'s decison to abstain will be andyzed as a parmissve, or “discretionary,”
abdention under 28 U.S.C. § 1334(c)(1). Under that datute a court may abstain from hearing a
proceeding whether the proceeding is core or non-core. Section 1334(c)(1) provides:

Nothing in this section preventsadidirict court intheinterest of judtice, or intheinterest of
comity with State courts or respect for Statelaw, from aostaining from hearing aparticular
proceading aisng under title 11 or ariging in or rdated to a case under title 11.

28 U.S.C. §1334(c)(L).

Because the datute provides only generd sandards for determining whether abgtention is
aopropriate, i.e., “in the interest of judtice, or ... comity,” courts have been guided by “wel deveoped
notions of judicid abgtention,” which indude the premise that federd courts should exerdse their

4 By its terms, the mandatory abstention provision of 28 U.S.C. § 1334(c)(2) does not apply to
core proceedings. The statute provides:

Upon timely motion of a party in aproceeding based upon a State law claim or State law

cause of action, related to a case under title 11 but not arisng under title 11 or arising in

acase under title 11, with respect to which an action could not have been commenced in

a court of the United States absent jurisdiction under this section, the digtrict court shdll

abgtain from hearing such proceeding if an action is commenced, and can be timely

adjudicated, in a State forum of gppropriate jurisdiction.
28 U.S.C. § 1334(c)(2) (emphasis added).

® Thelanguage used by the Bankruptcy Court to expressitsdecision to abstain indicatesthat it was
exercigng permissve abstention. (Transcript of April 11, 2000, hearing before the Bankruptcy Court.)
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juridictionif it isproperly conferred and thet abostentionisthe exception rather thentherule® Additiondly,
courts have developed a number of factorsthat may be consdered in determining whether abgtention is
gopropriate. Theseindude:

(1) the effect or lack thereof on the efficient adminigration of the edate if a Court
recommends abgtention,

(2) the extent to which Sate law issues predominate over bankruptcy issues,

(3) thedifficult or unsattled nature of the gpplicablelaw,

(4) the presenceof are ated proceeding commenced in Sate court or other nonbankruptcy
court,

(5) thejurisdictiond bad's if any, other than 28 U.S.C. § 1334,

(6) the degree of rdaedness or remoteness of the proceeding to the main bankruptcy
case,

(7) the substance rather then the form of an assarted 'core proceeding,

(8) the feadhility of severing date lav dams from core bankruptcy metters to dlow
judgments to be entered in state court with enforcement left to the bankruptcy court,

(9) the burden [on] the bankruptcy court's docket,

(10) the likelihood that the commencement of the prooeeding involves forum shopping by
one of the parties,

(11) the exigence of aright to ajury trid, and

(12) the presence in the proceeding of nondebtor parties

In re Phelps Technologies, 238 B.R. 819, 821 (Bankr. W.D. Mo. 1999) (citing, inter alia, Takio
Cdlegev. Bower (InreTarkio) 137 B.R. 34, 36 (W.D. Mo. 1992) (ligting eght factors). Seedsp, Inre
Tuscan Edaes, Inc. 912 F.2d 1162, 1166 (9" Cir. 1990); Matter of Chicago, Milwaukee, S. Paul &
Pedific Ralroad Co., 6 F.3d a 1189 (“Courts should apply these factorsflexibly, for thar rdevanceand
importance will vary with the particular circumatances of each case, and no one factor is necessily
Oetermindtive.”).

Applying these factors, we condude that abstention was not warranted in this case. Of particular
relevance to our determingtion ares (1) the fact that the Motion was a core proceeding, and therefore, dll
of the factors pertaning to non-core proceedings are ingpplicable; (2) the likdihood that IMC's
commencement of the Sate court suit was an atempt to shop for aforum that would find some basis for

® See In re Phelps Technologies, 238 B.R. 819, 821 (Bankr. W.D. Mo. 1999) (citing Matter of
Chicago. Milwaukee, St. Paul & Pacific Railroad Co., 6 F.3d 1184, 1189 (7" Cir. 1993)).

9



IMC to retain funds thet the Bankruptcy Appdlate Pand of the Eighth Circuit hed dreedy determined
should be returned; and, perhgps most importantly, (3) contrary to the protestations of IMC, there was,
in fact, no date law issue to be decided, and therefore, there was no “interest of comity” favoring
abgention. We daborate.

Inlight of our dedsoninWilliams 1, theonly bassIMC had for daming thet aset- off issueexised
was that it hed filed a sate court action in which it raised s&t-off,” and that fact done isinaufficient to
warant abstention. For purposesof discretionary dogtentionintheinterest of comity, asatelaw issuemust
have somemodicum of vdidity, and inthiscase it did nat. At thetimelIMC filed its Sate court action and
the Debtor filed hisMation, the Bankruptcy Appdlae Pand for the Eighth Circuit had dreedy determined,
unequivocdly, that IMC wasnot entitled to kegp the fundsit recaived from the trustee and that those funds
were “required to be returned to the debotor.” Willians 1, 246 B.R. & 597. Therefore, any suggestionthat
IMC was entitled to keep those funds can only be viewed as an attempt to shop for an dternate forum thet
would dlow IMC to keep those funds®

Ancther factor that prohibits abgtention in this case concerns the  gppdllate mandate. IMC
mantans tha, in the absence of language oedificaly remanding the mater to the Bankruptcy Court or
ordering thereturn of thefunds, themandatefrom Williams | did not require or dlow the Bankruptcy Court
to order the return of the money. Thisargument, however, fails to gopreciae the scope of the gppdllae
mandate.

When a case has been decided by an gppdlate court or pand, “every question decided by the
gopdlate court, whether expressy or by implication, is findly settled and determined, thus creeting a
mendate for the lower court.” Inre Usary, 242 B.R. 450, 457 (B.A.P. 8" Cir. 1999)(citing Klen v.
Arkoma Prod. Co., 73 F.3d 779, 784 (8" Cir. 1996)). If thereareno explicit or implicit directionsto hold
further proceedings, alower court hasno authority to examine anissue sattled by thehigher court. Bethea

" We note that the set-off issue was only raised in the state law action to the extent that IMC
included the $5,889.00 as“ Proceeds from Bankruptcy Case,” initsexplanation of how the deficiency was
cadculated in its Sate court petition. (Appelee s Appendix, p. 3)

8 To hold otherwise would be, in effect, saying that someone who found a watch belonging to
another can keep that watchif the watch’ strue owner owed the finder somemoney. And that result would
be both unlawful and absurd.
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v. Levi Srrauss and Co., 916 F.2d 453, 456 (8" Cir. 1990). The lower court does have the autharity,
however, to address isues |ft open by the gppdlate mandate, Delgrosso v. Spang and Company, 903
F.2d 234, 240 (3" Cir. 1990), and thelower court’ sactions should not beinconssent with either theletter
or spirit of the mandate. Quern v. Jordan, 440 U.S. 332, 347 n. 18, 99 S.Ct. 1139, 1148 n. 18, 59
L.Ed.2d 358 (1979).

Inthis case, not only wasthe Bankruptcy Court freeto order IMC to return the Debtor’ smoney,
since thet would be congstent with the mandate of Williams |, it was incumbent on the Bankruptcy Court
to grant the rdief requested in the Debtor’ sMation. Abstaining from doing so violated both the letter and
soirit of the Bankruptcy Appdlae Pand’s mandate,

Therefore, for the reasons sated above, we find that abstention was not gppropriate and reverse
the Bankruptcy Court on thisissue

1.
Fndly, we address IMC' s contention thet the ingtant apped is equitably moot. For thefollowing
reasons, we deerminethat it is not.

Fundamentally, mootnessis a condiitutiondly imposed limit onthe jurisdiction of federd courts a
federd court may only exerdseitsjurisdiction over casss or controverses. U.S. Cond., Art. 111, 82,dl.
1. " TA] caseis moat when the issues presented are no longer live or the partieslack alegdly cognizeble
interet inthe outcome' " County of Las Angdesv. Davis, 440 U.S. 625, 631, 99 S.Ct. 1379, 1383, 59
L.Ed.2d 642 (1979 ) (quoting Powdl v. McCormack, 395 U.S. 486, 496, 89 S.Ct. 1944, 1950, 23
L.Ed.2d 491 (1969)). A caseisno longer "live' if the reviewing court isincapeble of rendering effective
relief or reoring the partiesto ther origind pogtion. Millsv. Green 159 U.S. 651, 653, 16 S.Ct. 132,
133, 40 L.Ed. 293 (1895). When drcumdtanceschangewhilean goped ispending that makeitimpossble
for the court to grant “any effectud rdief whatsoever” to aprevailing party, the gpped must be dismissed
as moot. Church of Sdentdlogy of Cdiforniav. U.S, 506 U.S. 9, 12-13, 113 S.Ct. 447, 449, 121
L.Ed.2d 313 (1992). If, however, thereisapasshility of recovery to which an gopdlant might beentitled
or some meesure of effective rdief that can be fashioned, then the gpped is not moot. Gdlflad
Entertainment Cirs,, Inc. v. Pesk Inv., Inc. (Inre BCD Corp.), 119 F.3d 852, 856 (10th Cir.1997).
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Ancther variation of mootness, referred to as “ gatutory mootness” occurs when a datute, such
as 11 U.SC. 8 363(m) or 8§ 364(e), limits the relief an gppdlate court can digpense basad on the
occurrence of certain eventswhilethe gpped ispending and in the aasence of agtay pending gpped. See
eg., 11 U.S.C. § 363(m) and 364(e).°

Findly, there is equitable mootness. Also called “prudentid” or “pragmatic’ mootness™® it isa
doctrine developed by gppdlae courts reviewing bankruptcy cases which dlows an gopdlate court to
dismiss a case as mooat, basad on equitable grounds, even though effective rdief could conceivably be
fashioned. Blackwdl v. Little (In re Little), 253 B.R. 427, 430 (B.A.P. 8" Cir. 2000). Seedso, Inthe
Matter of UNR Indus, Inc., 20 F.3d 766, 769 (7th Cir. 1994) (criticizing the term equitable mootness,
but recognizing thet an apped may bemoot whereit isimprudent to grant relief) cert. denied, 513 U.S. 999
(1994). Inessence, the gopdlate court “inquires whether an unwarranted or repeated failure to request
a day enabled devd opments to evolve in reliance on the bankruptcy court order to the degree that ther
remediationhasbecomeimpracticableor impossble” Hicks Muse& Co., Inc. v. Brandt (Inre HedthCo
Internationd Inc.), 136 F.3d 45, 48 (1% Cir. 1998).

The doctrine of equitable mootness is most often gpplied in the context of a reorganization
bankruptcy wherethebankruptcy court has confirmed aplan, the plan hasbeen subgtantialy consummeated,

9 Section 363(m) states:
The reversd or modification on apped of an authorization under subsection (b) or (c) of
this section of a sale or lease of property does not affect the validity of a sde or lease
under such authorization to an entity that purchased or leased such property in good faith,
whether or not such entity knew of the pendency of the agppeal, unless such authorization
and such sale or lease were stayed pending appedl .

11 U.S.C. §363(m). Section 364(e) states:
The reversd or modification on gpped of an authorization under this section to obtain
credit or incur debt, or of a grant under this section of a priority or alien, does not affect
the vdidity of any debt so incurred, or any priority or lien so granted, to an entity that
extended such credit in good faith, whether or not such entity knew of the pendency of the
apped, unless such authorization and the incurring of such debt, or the granting of such
priority or lien, were stayed pending appedl.

11 U.S.C. § 364(e).

10 southwestern Bdll Telephone Co. v. Long Shat Drilling, Inc. (InreLong Shot Drilling, Inc.), 224
B.R. 473, 479 (B.A.P. 10" Cir. 1998).
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and then aparty seeks gppdlatereview of anissuetha, if upset, would unduly disurbtheplan' Seeeg.,
Inre Long Shat Dirilling, Inc., 224 B.R. a 478-79 (finding creditor’'s apped of order confirming plan
equitably moot where creditor had not obtained stay pending gpped, plan had dreedy been subgtantidly
consummeated, and gopdlate relief would have adversdy affected parties not before the court.); In the
Matter of: UNR Indus., Inc., 20 F.3d a 769 (“We ask not whether this case is moat, ‘equitably’ or
otherwise, but whether it is prudent to upsat the plan of reorganization a thislatedate”). Although, there
IS some suggestion that the equitable mootness doctrine may gpply whenever there is a change in
arcumdance that rendersiit ineguitable for an gppdlate court to grant the rdief sought by the gopdlant.
Seeeq, Inre HedthCo Internationd Inc., 136 F.3d 45 a 48-49 (conddering equitable mootness in
belated chdlenge to a settlement gpproved by the court in a Chapter 7 bankruptcy).

Inthisingance, we neaed not decidewhether the doctrine of equitable mootness goplieswhenthere
is no plan of reorganization to disturb, because the indant gppedl cannot be consdered equitably moot
under any drcumdance. If equitable mootness is indesd a doctrine limited to preventing the imprudent
upset of asubgtantidly consummeted plan of reorganization, asit hasbeeninmog of the cases, thedoctrine
would not gpply, because this case presents an ingppodte factud context. The Chapter 13 case was
dismissed prior to the confirmation of a plan; therefore, an apped , whatever the substance, cannot disturb
“the plan,” cannat impede the success of implementing the plan, and cannot adversdy affect third parties
who have rdied on the plan and are nat before the court at thistime. If we view the doctrine broadly,
applying it todl gpped sinwhich there has been a“ comprehensive change of dircumdtances™? that makes
granting the rdief requested by the gppdlant inequitable, theingant gpped falsfar short of warranting the
equitable mootness doctring s gpplication.

As gated above, the doctrine of equitable mootness focuses on equitable or prudentid concerns
rather then theimpossihility of granting rdief. [n re Roberts Farms, Inc., 652 F.2d at 798. Therefore, one

11 Factors considered by courts to determine whether an gppedl is equitably moot in the context
of a reorganization bankruptcy include: (1) whether the reorganization plan has been substantidly
consummated; (2) whether astay hasbeen obtained; (3) whether therelief requested would affect therights
of parties not before the court; (4) whether the relief requested would affect the success of the plan; and
(5) the public palicy of affording findity to bankruptcy judgments. Seelnre Continentd Airlines, 91 F.3d
553, 560 (3" Cir. 1996) (citing, inter dia, Manges v. Sedttle-First Nat'l Bank (In re Manges), 29 F.3d
1034, 1038-39 (5™ Cir. 1994)) cert. denied 513 U.S. 1152 (1995).

12 1n re Roberts Farms, Inc., 652 F.2d 793, 798 (9" Cir. 1981).
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of thefirg questions that must be asked before any equitable doctrine can be gpplied is*whether hewho
seeks equity hasdoneequity.” Smithv. World Insurance Co., 38 F.3d 1456, 1462 (8" Cir. 1994) (citing
Prow v. Medtronic, Inc., 770 F.2d 117, 122 (8" Cir. 1985)). Thisis part of the doctrine of “undean
hands,” I1d. & 121, andinthiscase, webdievetha the Appdles, IMC, hasfaled to“do equity,” or inother
words, has undean hands. In support of our finding that IMC has falled to do equity, we cite IMC's
“interpretation” and subseguent, utter disregard of our decison in Williams|.

In Willians|, we sated:

Under the Bankruptcy Code, the funds are required to be returned to the debtor,
and the debtor may then pay those funds over to his mortgagee.... Section 1326 ...
edablishesadear and explicit command to the trugtee that, upon dismis, if thereisno
confirmed plan fundswill be returned to the debtor lessany unpaid daims dlowed under
8 503.... [Because IMC's dam was not] an actud, necessary cogt or expense of
preserving the edtate after the commencement of the case, the bankruptcy court erred in
dlowing this gpplication for adminidrative expenses

Williams I, 246 B.R. a 597. Thus IMC knew tha it was not entitlted to the Debtor's money.
Notwithstanding, IMC argued to the Bankruptcy Court and continues to argue in this gpped thet it was
freeto retain the money in the absence of a separate judgment.* Moreover, it filed a state court action
daming an entitlement to those funds when it hed dearly been told by afedera court thet it was not
entitled to them.

IMC' s actions can be viewed in this ingtance as nothing more then disngenuous and dupliatous
They are digngenuous because they represent apogtion that was obvioudy contrary to the expressintent
of the Bankruptcy Appdlate Pand, st forth in Williams|, regardless of their technicd possibility. And,
the dupliaity of IMC sactionswas bdied by IMC's commentsin ord argument before us when it Sated
that it would have repaid the money if the debtor hed taken someactionto get it back. Thetruth, however,
wasthat when the Debtor took action to recover itsmoney, i.e, filedamoation for turnover, IMC contested

3 |n retrospect, an explicit direction to IMC to turn over the funds or to the Bankruptcy Court to
effectuate thet turnover might have been gppropriate— gopropriate, perhaps, but unnecessary. It was
unnecessary because, as we have discussed above, the mandate of the Bankruptcy Appdlate Pand was
Clear.
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that action and continuesto contest it now inthisgpped. Therefore, wefind that IMC isnot entitled to any
equitable reief basad on the fact thet it hasfailed to act equitably.

Evenif wewereto addressthemeritsof IMC' sequitablemootnessargument, it would fall because
no inequity will result if the Delotor’ smoney isreturned. |IMC arguesthat returning the money to the Delotor
at thispoint would cresteawindfdl for the Debotor becausethe Sate court’ sdetermination of the deficency
induded the funds recaived by IMC from the Chapter 13, the Debtor has sincefiled for protection under
Chapter 7 of the Bankruptcy Code and the Chapter 7 trustee has abandoned hisinterest in the outcome
of thisgpped. Wergect thisargument.

Hrg of dl, IMC has no oneto blame but itsdf for induding the funds recaived from the Chepter
13 truseein its petition for adetermination of the deficency. IMC knew that it was not entitled to those
funds a thetime Williams | wasissued and therefore should not be surprised that it will haveto part with
those funds now. Second, the Debtor’ s dbility to kegp the funds & this point may have been causd, in
part, by IMC's rductance to abide by our decison in Williams [. If IMC had turned over the funds
immediatdy, and the Debtor hed filed for Chapter 7 bankruptcy at thet point, thefundswould havebecome
part of the bankruptcy estate, subject only to the exemptions daimed by the Debtor. Third, and perhaps
mogt importantly, the Debotor’ srecaipt of the $5,889.00 & thispoint istheresult of thelegitimate use of the
Bankruptcy Code and bankruptcy process, there has been no alegation that the Debtor has engaged in
any dishonest or bad faith conduct, nor do we think that he has.

Therefore, based on the reasons sated above we find that the doctrine of equitable mootnessis
ingpplicable to this goped.

CONCLUSION
Because we condude thet the bankruptcy court hed jurisdiction to hear the Debotor’ sMotion, thet
abgtention was nat gppropriate in these drcumstances, and thet the doctrine of equitable mootness does
not prevent us from granting the gppropriate rdief, the Bankruptcy Court’ sjudgment entered on May 21,
2000, isreversed and IMC ishereby ordered to pay the Debtor $5,889.00 within 20 days of the entry of
thisdecison.
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